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STATEMENT OF THE CASE 
Nature of the Case 
This is an appeal by the State from the district court~s order granting Robert D. 
Critchfield's motion for a new trial. 
Statement of Facts and Course of Proceedings 
Critchfield was charged in Kootenai County District Court with seven counts of 
sex abuse and two counts of lewd and lascivious conduct. (R., Vol. III, pp.509-512). 
The Information was amended several times, and the allegations involved nine alleged 
victims. Undersigned counsel substituted in approximately one year and ten months 
later when previous counsel, Clark A. Peterson, was selected to become a Kootenai 
County Magistrate. 
The state called all nine witnesses at trial, in addition to four rebuttal witnesses 
(see generally, Trial Tr.). Realizing the difficulty in defending the case against the 
number of alleged victims, defendant sought to call Dr. Gregory Wilson, a 
psychologist with exceptional background in interviewing child witnesses in cases 
such as this, to testify about the following: suggestibility within the interviews, 
reliability and possible unreliability as a result of the injected suggestibility, the 
improper reinforcement of the stories~ and the possible effects on memory resulting 
from the improper interview techniques. 
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The state objected to having Dr. Wilson testify, and the Court then excluded Dr. 
Wilson's testimony. 
The defendant was convicted of two counts, then was acquitted of four counts, 
and the jury was hung on three counts. 
ARGUMENT 
The District Court Did Not Abuse Its Discretion In Granting Critchfield's Motion 
For A New Trial 
A. Standard of Review 
Granting or denying a motion for a new trial is within the district court's 
discretion and will not be disturbed on appeal unless that discretion is abused. State v. 
Jones, 127 Idaho 478, 481, 903 P.2d 67,70 (1995). 
B. The District Court Did Not Err In Granting Critchfield's Motion For A New 
Trial 
Idaho Code § 19-2406(5) states that a new trial may be granted: 
"5. When the court has misdirected the jury in a matter of law, or has 
erred in the decision of any question of law arising during the course of 
the trial." 
Here, the court excluded the testimony on the grounds of relevance. During 
closing argument, Mr. Raap stated, among other things: 
"1 mean, does somebody have a motive to lie to you?" (Tr., P.1608, 11. 
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24-25). 
"And there's no unifying theory of why they would all be saying things 
that aren't, you know, coming from a place of it happening." (Tr., P.1609, 
L.24 - P.1610, L.2). 
"You know, fundamentally, with the defendant's testimony, the whole 
story doesn't make a lot of sense. And so, that's what 1 say, ladies and 
gentlemen, is it really boils down to who you believe? Do you believe 
these nine girls or do you believe the defendant?" (Tr., P .1613, L.22 -
P.1614, L.4). 
The theme clearly cast by the state was: "Why would the girls lie, it's nine 
versus one witness, and the stories have remained consistent over time, so the 
memories must be correct." The judge clearly realized the relevance of Wilson's 
testimony at that point. Judge Hosack stated during the hearing on the motion for new 
tria], (after realizing Mr. Raap could argue that this was either a case of nine alleged 
victims lying or the Defendant lying), that the testimony of Dr. Wilson could have been 
critical. He recognized the matter as one of discretion. (Tr. Motions for New Trial, 
P .54 11.5-8). He then went on to state" ... 1 think the expert could testify that in his 
opinion, you know, the interviews didn't follow the standard procedure." (Tr. Motions 
for New Trial, P.56, 11.1-4). He further stated " ... but 1 think the jury should 
be ... would be entitled to know that there were affecting the ... having a reasonable 
possibility of affecting the outcome." (Tr. Motions for New Trial, P.56, L.24 - P.57, 
L.2). 
He then goes on to state: "1 really don't feel 1 can say that there isn't a 
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reasonable possibility that that could have made a difference in the outcome." (Tr. 
Motions for New Trial, P.S8, 1l.7-9). 
In footnotes, the Appellant states that Critchfield did submit transcripts as part of 
the record. These were prepared at the direction of Critchfield's previous counsel, not 
for introduction at trial, but for summary in examination of the alleged victims. 
Consistent with his practice, Dr. Wilson listened to the recordings and compared them 
to the transcripts to assure that the transcripts were true and correct. Then, consistent 
with his practice, he reviewed the transcripts to score the suggestibility within the 
interviews and for other irregularities that might have encouraged or reinforced the 
girls to make statements as they did. The suggestibility, and other irregularities which 
cemented suggested recollections, explains the number of individuals making 
allegations, and that number may not be as significant as it would seem at first 
impression. The defendant needed Dr. Wilson to explain the problems and their 
critical importance. While footnote 2 (P.II) states that Wilson would not have been 
able to authenticate or lay a proper foundation for admission of the transcripts, the 
Defense did not intend to introduce said transcripts. The transcripts and the recordings 
were tools that Wilson used in evaluating the interviews. The Defense's theory of the 
case was that the alleged victims (who were frequent visitors at his home because they 
were friends of his daughter) were mostly troubled youth, came from broken homes, or 
were latchkey children, and they became upset at him when he forbid them to come 
RESPONDENT'S BRIEF - 4 
over to the house (the transcript is replete with instances of them teasing him by 
coming up behind and pulling down his pants, locking him out of the house, snooping 
in his and his wife's bedroom, using profanity, etc.). 
The defense theory was that the reporting alleged victim was vindictive; she 
reported the alleged event, told several of her friends about it, then the police sought 
out the others and interviewed them in a suggestive manner, by giving them 
information from other girls' interviews to create an expectation that something had 
happened to the interviewees. The police reinforced those suggestions improperly. 
Defense counsel subpoenaed the interviewing officers, but did not call them because 
the Judge (who throughout the whole transcript complains about how long the trial is 
taking), in an in-chambers conference, required that Critchfield call witnesses out of 
order. Adverse witnesses subpoenaed by the defense were told by the Prosecutor that 
they need not obey the subpoenas and therefore did not show up. (The Court then 
remarked that "if the witness does not show up, then the record will show that a trial 
was held and the witness did not show up. "). In the in-chambers conference the Judge 
made it clear that Critchfield did not need to take the time to authenticate the CDs if 
they were provided to his counsel by the State. 
The proper evidence of what allegedly happened to the young girls is that 
admitted through testimony. The relevance of the tapes/transcript is that Dr. Wilson 
should have been able to explain how the interviews could have tainted recollections 
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and created expectations that something happened (versus simply inquiring as to the 
facts of any contact with Critchfield). 
Dr. Wilson was discovered to the State on September 30, 2010. He was called 
more than a week into a trial that started two weeks later. The state did not ask in its 
I.C.R. 16 request for a written summary or report of any expected testimony that the 
expert would provide. Critchfield provided Dr. Wilson's vitae to the state. Prosecutor 
Raap had seen Dr. Wilson testify before. At the pretrial hearing on October 8, 2010, 
no objection to the "late" disclosure was made - rather, Mr. Raap complained about the 
number of witnesses disclosed by the defense when he planned on calling "only" nine. 
In fact, at the pretrial conference on October 8, 2010, Mr. Raap states: 
"Now, I've received supplemental from Mr. Siebe, at least what I've 
seen. He says there's a third one ... , I note, a doctor, apparently, is one of 
them. I don't know if that's intended to be an expert or just a person that 
happens to be a doctor who saw something." (Tr. P.53 11.11-19). 
In fact, Mr. Raap had been furnished Dr. Wilson's vitae. He made no attempt, 
whatsoever, in the three weeks after disclosure to interview or inquire of Dr. Wilson 
until after the offer of proof. The Court specifically did not exclude the witness for 
any discovery violation. 
Accordingly, not only was there error in excluding Wilson, Wilson's appearance 
was not improper on procedural grounds. 
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C. The Error Was Not Hannless 
Judge Hosack effectively stated (in the hearing on the Motion for New Trial as 
quoted above), that there is a reasonable possibility Wilson's testimony could have 
made a difference in the outcome. How much more clearly could one state that the 
error was not hannless, given the standard that trial error must be hannless beyond a 
reasonable doubt? Therefore, the error was not hannless. 
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CONCLUSION 
The District Court did not abuse its discretion by granting Critchfield a new 
trial. The undersigned counsel respectfully requests that this court affirm said 
action and remand the matter for new trial. 
DATED this ~-=- day of March, 2012. 
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